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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
BRIAN M. BARNARD, 
Plaintiff/Appellant 
vs. 
ANN L. WASSERMANN, 
SHIRLEY RANDAZZO, J 
and 
THE HON. MICHAEL MURPHY, : 
Judge of the Third District 
Court in and for Salt Lake : 
County, State of Utah, 
Defendants/Appellants. 
: Case No. 92-0259 
REPLY BRIEF OF APPELLANT 
: Priority # 16 
PLAINTIFF and APPELLANT, BRIAN M. BARNARD, by and 
through counsel, pursuant to the Utah Rules of Appellate 
Procedure, submits the following REPLY BRIEF OF APPELLANT in 
answer to the briefs of defendant Shirley Randazzo and the 
Hon. Michael Murphy and in further support his appeal in the 
above matter. 
ISSUES ON APPEAL 
1. Did defendant Judge Michael Murphy have subject 
matter jurisdiction to impose sanctions and hold Barnard in 
contempt of court in Randazzo v. Randazzo, Third District 
Court in and for Salt Lake County, State of Utah, Case No. 
88-490-4130 DA? 
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2. Did defendant Judge Murphy have personal 
jurisdiction to impose sanctions against Barnard and hold 
him in contempt of court in Randazzo v» Randazzo? 
3. Did the imposition of sanctions in Randazzo v. 
Randazzo upon Barnard by defendant Judge Murphy deny Barnard 
due process of law? 
4. Were there any facts (much less sufficient "clear 
and convincing" evidence) presented to defendant Judge 
Murphy to warrant a finding of contempt and/or the 
imposition of sanctions against Barnard? 
5. Did defendant Judge Murphy comply with the 
necessary statutory provisions and did he find appropriate 
facts to hold plaintiff Barnard in contempt and to impose 
sanctions? 
6. Is plaintiff's action barred by the doctrine of 
judicial immunity? 
7. Is plaintiff's action barred by the doctrine of 
waiver, or by some act of plaintiff in waiver? 
8. Is plaintiff's action barred by the doctrine of res 
judicata? 
Interestingly, defendant Randazzo does not disagree 
with these eight issues on appeal (Randazzo Appellee Brief, 
p. 1), and defendant Murphy acknowledges and addresses only 
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three issues on appeal — 5 6, 5 7 and f 8 above. (Murphy 
Appellee Brief, pp. 1-2) 
STATEMENT OF FACTS 
1. Plaintiff seeks declaratory relief that an order of 
the Third Judicial District Court in Randazzo v. Randazzo 
was entered without jurisdiction by the Hon. Michael Murphy 
and is therefore invalid, null and void. (Complt. f 1; T.R. 
p. 2) (The complaint was verified by plaintiff's affidavit 
dated November 6, 1990; T.R. p. 169.) 
2. After the trial in Randazzo v. Randazzo and prior 
to September 13, 1989, plaintiff withdrew as counsel for Mr. 
Randazzo and gave notice of that withdrawal to the Third 
District Court, to Mr. Randazzo and to Ann Wassermann 
counsel for Shirley Randazzo. (Complt. f 11; Murphy Ans. 5 
11, Randazzo Ans. 5 11; Plaintiff's Aff. f 4) 
3. No one, neither defendant Randazzo, her counsel, 
Judge Murphy nor plaintiff's former client Frank Randazzo 
registered any objection to plaintiff's withdrawal. 
(Exhibit # 1 to Murphy's Summary Judgment Memorandum, 
Transcript of September 13, 1989 hearing — T.R. p. 46) 
4. On September 13, 1989 at a hearing in Randazzo v. 
Randazzo without any notice to plaintiff and without 
plaintiff being present, Judge Murphy sua sponte orally 
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ruled that plaintiff failed to properly represent his former 
client, Frank Randazzo and imposed sanctions against 
plaintiff. Said oral ruling and the proposed order deprive 
plaintiff of property. (Complt. 1 18; Randazzo Ans. 5 18; 
Transcript of September 13, 1989 Hearing, Exhibit # 1 to 
Murphy's Summary Judgment Memorandum; Order, Exhibit "0" to 
Complaint) 
5. Said oral ruling and the proposed order harm the 
plaintiffs good name and reputation in the findings therein 
to the effect that plaintiff acted improperly in his 
representation of Mr. Randazzo. (Complt. 5 19; Murphy Ans. 
f 6; Transcript of September 13, 1989 Hearing, Exhibit # 1 
to Murphy's Summary Judgment Memorandum; Order, Exhibit "0" 
to Complaint) 
6. Plaintiff never consented to jurisdiction over 
plaintiff of Judge Murphy or the Third District Court to 
enter the order of sanctions. Plaintiff protested that 
Judge Murphy was denying plaintiff due process of law and 
lacked jurisdiction over plaintiff to enter an order 
affecting plaintiff's rights and imposing sanctions without 
notice, etc. (Plaintiff's Aff. f 9) 
7. Plaintiff never withdrew his objection and 
affidavit in opposition (September 18, 1989) to the proposed 
order of sanctions. (Plaintiff's Aff. 5 10) 
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13. Plaintiff seeks no damages in this action. 
(Complt.) 
SUMMARY OF ARGUMENT 
A decision or order is appropriately subject to 
collateral attack if entered by a court that lacks 
jurisdiction. 
Judicial immunity does not protect a judge from an 
action in equity. 
Res judicata is not applicable in this case. 
Plaintiff did not waive his right to challenge the 
validity of Judge Murphy's order. 
The propriety of plaintiff's withdrawal as counsel was 
not raised in the courts below. 
ARGUMENT 
POINT I 
A DECISION IS APPROPRIATELY SUBJECT 
TO COLLATERAL ATTACK WHEN THE 
COURT LACKS JURISDICTION 
When a court lacks jurisdiction and nonetheless enters 
a judgment or order, the order or judgment is void and 
subject to collateral attack. Kalb v. Feuerstein, 3 08 U.S. 
433, 438 (1940); Erickson v. McCullouqh, 63 P.2d 595, 599 
(Utah 1937). 
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POINT I I 
JUDICIAL IMMUNITY DOES NOT PROTECT 
A JUDGE FROM AN ACTION IN EQUITY 
While ludgps enjoy ahnnlufn immunity trnm dar 
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1 »OINT 111 
Plaintiffs claims are not barred by the doctrine of 
• iudicata m e xnstant action is not barred by n.ithpr 
,<-<.*. o r e c ] u,sion nor issue preclusion because the Un. 
States District Court's treatment of the judicial immunity 
7 
issue in dismissing the prior federal court action does not 
constitute a final judgment on the merits of that issue. 
The prior federal court action was dismissed for lack of 
subject matter jurisdiction, which is not a final judgement 
on the merits. Madsen v. Borthick. 769 P.2d 245, 248 (Utah 
1988) . When the federal court reached the issue of judicial 
immunity, it did so only in dicta and only after announcing 
that the court lacked jurisdiction to decide the case. 
Dicta, extra pronouncements on issues not necessary to a 
court's decision, is not binding on subsequent courts. Coon 
v. Berger, 588 P.2d 386, 387 (Colo. App. 1978). 
A judgment does not have claim preclusion effect where 
the prior claim was dismissed for want of jurisdiction. 
E.g., Smith v. McNeal, 109 U.S. 426 (1883); Hydabura Co-op 
Ass'n v. United States, 667 F.2d 64 (Ct. CI. 1981) (when an 
action is dismissed on jurisdictional grounds, findings on 
the merits are a nullity); see also Friedenthal & Miller, 
Sum and Substance of Civil Procedure. § 16.4341 (1985) ("A 
dismissal because of improper venue or a lack of personal or 
subject matter jurisdiction is never on the merits...." 
(Emphasis added)). 
There was no prior final adjudication on the merits, 
thus res judicata does not apply to the current action. 
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POINT IV 
PLAINTIFF DID NOT WAIVE HIS RIGHT 
TO CHALLENGE THE VALIDITY 
OF JUDGE MURPHY'S ORDER 
Judge Murphy claims plaintiff herein waived his claim 
of constitutional injury by waiving oral argument on his 
objection to the offending order. Appellee Brief of Murphy, 
pp. 6-7. Judge Murphy inaccurately claims that plaintiff 
waived his objection. There is no question that plaintiff 
indicated to Judge Murphy's clerk that "a hearing" was not 
necessary — that is, that there was no need for the parties 
to physically appear before Judge Murphy and orally present 
arguments, etc. 
A "waiver" of oral argument is very different from a 
claim that plaintiff withdrew his objection or waived his 
right to contest the defective order of sanctions. When 
plaintiff waived an oral presentation, he had already 
submitted an objection, written arguments, an affidavit, 
etc. contesting the proposed order. Judge Murphy submits no 
evidence to suggest that plaintiff's waiver of oral argument 
was a waiver of the merits of plaintiff's objection. 
With or without oral argument, the fact remains plain-
tiff presented valid claims that the order of sanctions was 
improper. Judge Murphy entered the order of sanctions 
ignoring or overruling plaintiff's objections. 
Judge Murphy's claim of waiver is without merit. 
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POINT V 
THE PROPRIETY OF PLAINTIFF'S 
WITHDRAWAL AS COUNSEL 
WAS NOT RAISED IN THE COURTS BELOW 
Defendant Randazzo raises, for the first time on 
appeal, the suggestion that plaintiff's withdrawal as 
counsel for Frank Randazzo was improper. Brief of Appellee 
Randazzo, p. 3. That claim was not raised or considered by 
Judge Murphy at the time he found plaintiff in contempt of 
court in 1989. Transcript of September 13, 1989 Hearing, 
Exhibit # 1 to Murphy's Summary Judgment Memorandum. That 
claim was never raised or considered by the court below in 
this proceeding. See Trial Record. 
Defendant Randazzo cannot raise a new issue for the 
first time on appeal. Shire Development v. Frontier 
Investments, 799 P.2d 221, 224 (Ut. App. 1990); Rincrwood v. 
Foreign Auto Works, Inc., 786 P.2d 1350, 1359 (Ut. App. 
1990). Thus, her claim of any impropriety as to plaintiff's 
withdrawal can not be considered by this Court. 
CONCLUSION 
The court below erred in dismissing plaintiff's action 
in that the complaint stated a cause of action as a 
collateral attack against a void order entered by Judge 
Murphy without jurisdiction. Plaintiff's cause of action is 
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not barred by the doctrines of res judicata nor judicial 
immunity, nor was plaintiff7s claim waived. 
RELIEF 
This court should determine that plaintiffs complaint 
stated a cause of action and was properly before the court 
below, and should reverse the decisions of the Trial Court 
and remand with directions to grant to plaintiff the relief 
sought in his complaint. 
DATED this 2ND day of NOVEMBER, 1992. 
UTAH LEGAL CLINIC 




I hereby certify that on the 2nd day of NOVEMBER, 1992 
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and foregoing REPLY BRIEF OF APPELLANT to: 
ANN WASSERMANN 
Attorney for Defendant Randazzo 
426 South 5th East 




COUNSEL FOR DEFENDANT MURPHY 
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Salt Lake City, Utah 84102 
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